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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, : 
Plaintiff/Respondent, : Case No. 890603-CA 
ONE 1983 OLDSMOBILE ROYALE, i Priority 2 
$3,000.00 CASH, 
Defendant/Appellant. 
BRIEF OF RESPONDENT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from a dismissal of a forfeiture 
proceeding in the Fifth District Court. This Court has 
jurisdiction to hear this appeal under Utah Code Ann § 78-2a-
3(2) (j) (Supp. 1989) pursuant to an order of the Supreme Court 
transferring jurisdiction to this Court. 
STATEMENT OF THE ISSUE PRESENTED ON APPEAL 
1. Whether the lower court properly dismissed the 
forfeiture action and the counterclaims. 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Utah R. Civ. P. 8(c): 
Affirmative defenses. In pleading to a 
preceding pleading, a party shall set forth 
affirmatively accord and satisfaction, 
arbitration and award, assumption of risk, 
contributory negligence, discharge in 
bankruptcy, duress, estoppel, failure of 
consideration, fraud, illegality, injury by 
fellow servant, laches, license, payment, 
release, res judicata, statute of frauds, 
statute of limitations, waiver, and any other 
matter constituting an avoidance or 
affirmative defense. When a party has 
mistakenly designated a defense as a 
counterclaim or a counterclaim as a defense, 
the court on terms, if justice so requires, 
shall treat the pleadings as if there had 
been a proper designation. 
Utah R. Civ. P. 41: 
(a) voluntary dismissal; effect thereof. 
. . . 
(2) By order of court. Except as 
provided in Paragraph (1) of this subdivision 
of this rule, an action shall not be 
dismissed at the plaintiff's instance save 
upon order of the court and upon such terms 
and conditions as the court deems proper. If 
a counterclaim has been pleaded by a 
defendant prior to the service upon him of 
the plaintiff's motion to dismiss, the action 
shall not be dismissed against the 
defendant's objection unless the counterclaim 
can remain pending for independent 
adjudication by the court. Unless otherwise 
specified in the order, a dismissal under 
this paragraph is without prejudice. 
(b) Involuntary dismissal; effect thereof. 
For failure of the plaintiff to prosecute or 
to comply with these rules or any order of 
the court, a defendant may move for dismissal 
of an action or of any claim against him. 
After the plaintiff, in an action tried by 
the court without a jury, has completed the 
presentation of his evidence the defendant, 
without waiving his right to offer evidence 
in the event the motion is not granted, may 
move for a dismissal on the ground that upon 
the facts and the law the plaintiff has shown 
no right to relief. The court as trier of 
the facts may then determine them and render 
judgment against the plaintiff or may decline 
to render any judgment until the close of all 
the evidence. If the court renders judgment 
on the merits against the plaintiff, the 
court shall make findings as provided in Rule 
52(a). Unless the court in its order for 
dismissal otherwise specifies, a dismissal 
under this subdivision and any dismissal not 
provided for in this rule, other than a 
dismissal for lack of jurisdiction or for 
imporoper venue or for lack of an 
-2-
indispensable party, operates as an 
adjudication upon the merits• 
(c) Dismissal of counterclaim, cross-claim, 
or third-party claim. The provisions of this 
rule apply to the dismissal of any 
counterclaim, cross-claim, or third party 
claim. A voluntary dismissal by the claimant 
alone pursuant to Paragraph (1) of 
Subdivision (a) of this rule shall be made 
before a responsive pleading is served or, if 
there is none, before the introduction of 
evidence at the trial or hearing. 
STATEMENT OF THE CASE 
The State agrees with the Statement of the Case 
contained in Appellant's Brief. 
STATEMENT OF THE FACTS 
The State agrees with the Statement of the Facts 
contained in Appellant's Brief except insofar as it suggests that 
the lower court granted summary judgment. 
SUMMARY OF ARGUMENT 
The trial court had discretion to dismiss the 
forfeiture complaint under the Rules of Civil Procedure for the 
reason that the State could assert no interest in the property 
because it had already been forfeited by the federal court. 
Appellant's counterclaims were properly dismissed without 
prejudice where the proceeding in which he attempted to bring 
them was iri rem and adjudication of his claims required in 
personam jurisdiction. If appellant believes he has viable 
claims against the State, he may file a separate action seeking 
recovery since the court dismissed the counterclaims without 
prejudice. 
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ARGUMENT 
POINT I 
THE COURT PROPERLY DISMISSED THE FORFEITURE 
ACTION AND THE COUNTERCLAIMS. 
Appellant complains in Point I of his brief that the 
lower court improperly dismissed the forfeiture action and his 
counterclaims because it improperly stated the grounds for the 
dismissal as lack of standing, because the motion to dismiss was 
not before the court at the time, and because the motion to 
dismiss for lack of standing was untimely (copy of Order of 
Dismissal in Appendix A). In Point II of his brief, appellant 
complains that his counterclaims were appropriate in a forfeiture 
action and should not have been dismissed. Appellant's claims do 
not establish that the lower court erred and the dismissal should 
be affirmed. 
Initially, it is important to note that the lower court 
had scheduled the State's motion for partial summary judgment for 
hearing on the day it was heard. The motion (see copy in 
Addendum 6 of Appellant's Brief), although entitled Motion for 
Partial Summary Judgment, requested either summary judgment or 
dismissal. Appellant acknowledges in his Statement of Facts that 
this motion was scheduled for hearing on that day. App. Br. at 
5. Thus, appellant's claim that there was no motion to dismiss 
before the court is erroneous. 
Before turning to defendant's claim that the court 
improperly dismissed the forfeiture proceeding, it is necessary 
to define what type of proceeding a forfeiture action is. A 
-4-
forfeiture action under Utah Code Ann. S 58-37-13 (1986) (copy i 
Appendix B) is a proceeding ,in rem against the property to be 
forfeited and is styled as such. Notice of the intended 
forfeiture is served upon any individual known to have an 
interest in the property. Claimants or other interested partie 
are required to assert their interest in the property to obtain 
its release or to avoid forfeiture; however, the action is not 
filed against them and they are not named as defendants. A 
forfeiture proceeding is independent of any other proceedings, 
either civil or criminal. Section 58-37-13(9)(h). 
The federal courts have determined that forfeiture 
actions under the similar federal forfeiture statute (21 U.S.C. 
881, copy in Appendix C) are in rem proceedings. United States 
v. One Mercedes-Benz 380 SEL, 604 F.Supp. 1307 (D.C.N.Y. 1984), 
affirmed, 762 F.2d 991 (2nd Cir. 1985); and United States v. One 
1977 Mercedes-Benz 450 SEL, 708 F 2d 444 (C.A. Cal. 1983), cert. 
denied, 464 U.S. 1071 (1984). 
"In rem jurisdiction refers to a court's authority to 
determine a party's interests in property." Carlson v. Bos, 740 
P.2d 1269, 1272, n. 8 (Utah 1987). Conversely, "filn personam 
jurisdiction refers to a court's authority to determine the 
rights and obligations between the parties." Ici. at n. 7. This 
distinction is important in this case because whether the court 
could properly dismiss both the forfeiture action and the so-
called counterclaims depends upon the nature of the court's 
jurisdiction. 
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Dismissal of the forfeiture complaint was appropriate 
in this case because the State did not have any interest in the 
property that was the subject of the complaint. The seized 
property had been taken into federal custody on the day it was 
seized. Furthermore, the federal court had already forfeited the 
property under federal law (T. 13-14). Thus, it was not an abuse 
of discretion for the court to dismiss the forfeiture complaint. 
Murray First Thrift & Loan Co. v. Benson, 563 P.2d 185 (Utah 
1977) (court has reasonable discretion under Rule 41(a)(2) to 
dismiss case). 
Appellant urges that his counterclaims should have 
lived under Utah R. Civ. P. 41(a)(2) (1989) even if the court 
could dismiss the forfeiture action. The success of this 
argument is undermined by the fact that appellant's so-called 
counterclaims were not really counterclaims because they were 
inappropriate in an ITI rem proceeding. There was no .in personam 
jurisdiction which allowed appellant to litigate claims requiring 
in personam jurisdiction. Because the court had only iji rem 
jurisdiction over the forfeiture action, it had no authority to 
consider appellant's claims because they required the court to 
determine the rights and obligations between the State, its 
agents and appellant. Appellant's claims required iri personam 
jurisdiction. They were, therefore, inappropriate in an in rem 
proceeding. Because these so-called counterclaims were 
inappropriately filed, the court correctly dismissed them under 
Rule 41(b) as a dismissal for lack of jurisdiction. 
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Appellant's claims were not authorized simply because 
the Rules of Civil Procedure provide for the filing of 
counterclaims. As stated in Rule 82, the Rules do not affect the 
jurisdiction of the court. Appellant's claims did not convert 
the proceeding into one iri personam simply because they were 
designated as counterclaims. While appellant could assert 
reasons why his interest in the property should not be forfeited, 
he was not able to raise his claims for damages resulting from 
his allegations that law enforcement officials denied him his 
constitutional rights or improperly disposed of his property. 
The trial court did not abuse its discretion in dismissing the 
action. 
The conclusion that appellant's claims were not 
counterclaims, even though they were designated as such by him, 
answers appellant's claim in Point II of his brief that his 
counterclaims were compulsory. These claims were not required to 
be filed under Utah R. Civ. P. 13(a) by the terms of the rule 
which states: 
A pleading shall state as a counterclaim any 
claim which at the time of serving the 
pleading the pleader has against any opposing 
party, if it arises out of the transaction or 
occurrence that is the subject-matter of the 
opposing party's claim and does not require 
for it's adjudication the presence of third 
parties of whom the court cannot acquire 
jurisdiction. But the pleader need not state 
the claim if (1) at the time the action was 
commenced the claim was the subject of 
another pending action, or (2) the opposing 
party brought suit upon his claim by 
attachment or other process by which the 
court did not acquire jurisdiction to render 
a personal judgment on that claim, and the 
pleader is not stating any counterclaim under 
this Rule 13. 
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(emphasis added). As explained above, this was an action in rem. 
The court lacked jurisdiction to render a personal judgment on 
appellant's claims and appellant was not required to file the 
claims in this proceeding. 
Appellant also claims that the State was precluded from 
arguing that he lacked standing to bring his claims in this 
proceeding because this was an affirmative defense that was not 
pled in the State's reply to his counterclaims. He urges that 
Utah R. Civ. P. 8 and 12 required the State to plead its claim 
that counterclaims were inappropriate in its reply to his 
counterclaims. Appellant mischaracterizes the standing issue as 
an affirmative defense. The reason appellant lacked standing to 
bring the counterclaims was because the court lacked personal 
jurisdiction over the parties and appellant's counterclaims 
required personal jurisdiction. Actually, the State's motion was 
based upon a lack of jurisdiction. Jurisdictional challenges are 
not affirmative defenses under Rule 8(c) because they are not 
avoidances of or bars to recovery by the claimant. The State's 
position in this aspect of its motion to dismiss was simply that 
appellant's claims were inappropriate in this particular action, 
not that they were barred completely. 
Appellant complains about the court's ruling that he 
lacked standing to bring counterclaims in the forfeiture action 
because he believes that, if the court ruled that he lacked 
standing, the court effectively precluded him from raising his 
claims in any other proceeding. The problem here is one of 
characterization. While it may have been more precise for the 
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court to have stated that it lacked jln personam jurisdiction, 
rather than simply that appellant lacked standing, the court's 
characterization of the issue as one of standing is not fatal to 
its order of dismissal, nor does it convert the order into one 
granted with prejudice when it clearly states that it is without 
prejudice. 
Although the State urged the court to find that 
appellant was barred from raising his claims for various reasons, 
the court chose not to determine those issues and issued the 
order without prejudice. If appellant believes he has viable 
claims against the State or its agents for violations of his 
constitutional rights or for conversion of his property, 
appellant is not precluded from filing an action asserting these 
claims. C.f. Madsen v. Borthick, 769 P.2d 245 (Utah 1988) 
(Dismissal for lack of jurisdiction under Rule 41(b) for failure 
to satisfy a precondition to suit does not bar another action). 
The potential success of these claims is not, however, the 
subject of this appeal. 
CONCLUSION 
Based upon the foregoing, the State requests this Court 
to affirm the lower court's order dismissing the forfeiture 
action and the counterclaims. 
RESPECTFULLY submitted this /v day of December, 
1989. 
R. PAUL VAN DAM 
Attorney General 
CERTIFICATE OF MAILING 
I hereby certify that four true and accurate copies of 
the foregoing Brief of Respondent were mailed, postage prepaid, 
to J. Franklin Allred, Attorney for Appellant, 321 South 600 
East, Salt Lake City, Utah 84102, this £o day of December, 
1989. 
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IN THE FIFTH JUDICIAL DISTRICT COURT 
WASHINGTON COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, * 
vs. ! 
ONE 1983 OLDSMOBILE ROYALE 1 
and S3,300 CASH, ] 
Defendant. ; 
I CRDER OF DISMISSAL 
i Civil No. 67-1585 
This matter came on for hearing on Thursday, April 20, 1989, 
before the above-entitled Court, with the Honorable Dean E. 
Conderf Senior District Judge sitting by assignment. The matter 
was before the Court on Plaintiff's earlier filed Motion to 
Dismiss, Claimant Andrew Levis Taylor's Motion for Summary 
Judgment, Plaintiff'6 Motion for Partial Summary Judgment and the 
Court's previously ordered Scheduling Conference* Plaintiff was 
represented by D. Michael Carter, Assistant Attorney General and 
0. Brenton Rowe, Deputy Washington County Attorney. Claimant 
Andrew Lewis Taylor was represented by J, Franklin Alired. 
Defendant was not represented. 
The Court heard s tat entente and arguments of counsel/ end 
having previously reviewed the file, and being otherwise fully 
edvisefl in the premises, determined that Clairrant Andrew Lewis 
Taylor's interest in the eufcject property allowed him only to 
file an Answer in the action; but that u.c.A. Section 55-37-13 
(1S53, as amended) did net vest in him sufficient standing upon 
which to assert his counterclaims in this suit* Having therefore 
determined that the counterclaims were not properly before ths 
Court, the Court further determined that Plaintiff's complaint 
could be dismissed. Therefore; 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED, that thie action 
inclusive of Plaintiff's Complaint, Claimant Andrew Lewis 
Taylor's Answer thereto and his Counterclaims as filed/ Bhould 
be and are hereby dismissed without prejudice. 
DATED this day of , 1985. 
BY THE COURT: 
BfcAhJ E. MNbti t 
Senior District Judge 
By Assignment 
2 
MAILING CERTi: 
I heraby certify thot 2 mailed a 
Of trie foregoing ORDER OF DISMISSAL, 
on this flay of 
Mr. J. Franklin Allre£, P. C. 
Attorney at Law 
321 South 600 East 
salt Lake City, Utah 84103 
full, trua and correct*oopy 
flrat-claas postage prepaid 
, 1989, to the following: 
Mr» OP Branton Rovre 
Deputy County Attorney 
Hall of Justice 
220 North 200 Eaat 
St* George, Utah 84770 
3 
APPENDIX B 
COM I ROLLED SUBSTANCES 58-37-13 
n any other exceptional or emergency u- . 1^,^,1 »* - • 
tiint- or opportunity to apply for a warrant is lacnmg, an(. 
' v In all other situations where a warrant is n«»? constitutionally 
. m*d 
(e; .*u inspection authorized by this section shall extend to financial 
data, sales data, other than shipment data, or pricing data unless the 
owner, operator, or agent in charge of the controlled premises consents in 
writing. 
History -•* -• n.*- ., corrected the statutory reference in Sub-
92, § 101. stviion •; an:! "uidv :•:. or 'H:^! ' " changes. 
Amend rm-n "•• »» 
58-37-1.*: < . u y„; .. 10 toriei Pro-
cedure. 
(1) The following are subject to forfeiture, a\u\ 1 u property t'^hi exists in 
them,: 
(a) all controlled substances which have been manufactured, distrib-
uted, dispensed, or acquired in violation of this act; 
(b) all raw materials, products, and equipment of any kind used, or 
intended for use, in manufacturing, compounding, processing, delivering, 
importing, or exporting any controlled substance in violation of this act; 
(c) all property used or intended for use as a container for property 
described in Subsections (l)(a) and (1Kb); 
(d) all hypodermic needles, syringes, and other paraphernalia, not in-
cluding capsules used with health food supplements and herbs, used or 
intended for use to administer controlled substances in violation of th •< 
act; 
(e) all conveyances including aircraft, vehicles, or vessels used or in-
tended for use, to transport, or in any manner facilitate the transporta-
tion, sale, receipt, simple possession, or concealment of property described 
in Subsections (l)(a) or (1Kb), except that; 
(i) a conveyance used by any person as a common carrier in the 
transaction of business as a common carrier may not be forfeited 
under this section unless it appears that the owner or other person in 
charge of the conveyance was a consenting party or privy to violation 
of this act; 
(ii) a conveyance may not be forfeited under this section by reason 
of any act or omission committed or omitted without the owner's 
knowledge or consent; and 
(iii) any forfeiture of a conveyance * . . - • • «% L 
interest is subject to the interest of a ^ -:<,</
 4 . v\*uld not 
have known in the exercise of reasonable diligence that a violation 
would or did take place in the use of the conveyance; 
(f) all books, records, and research, including formulas, microfilm, 
tapes, and data used or intended for use in violation of this act: 
(g) everything of value furnished or intended to be furnished in ex-
change for a controlled substance in violation of this act, all proceeds 
traceable to any violation of this act, and all moneys, negotiable instru-
58-37-13 oi/niHVfiuN.s ANH PROFESSIONS 
ments, and securities used or intended i na-
tion of this act; but: 
(i) An interest in property may not be * -w-.u - sec-
tion if the holder of the interest did not know oi the ac: ^ ade 
the property subject to forfeiture, or did not willingly consent t ^ 
act; 
(ii) There is a rebutiao. , : ^.. mone}, coin> and 
currency found m proximit i,trolled substances, drug 
manufacturing or di g parap:-.-:r.alia, or to forfeitable 
records of the importatu>.: i .^aufacture, or distribution of controlled 
substances are forfeitable under this section; the burden of proof is 
upon claimants of the pr * resumption; 
(h) all imitation controlled s the Imitation ( ^r . 
trolled Substances Act; and 
(i) all warehousing, housing, and storage iacim * ;L. I ::. real 
property of any kind used, or intended for use, in
 t 4. cultivating, 
warehousing, storing, protecting, or manufacturing an\ controlled sub-
stances in violation of this chapter, except that: 
(i) any forfeiture of a housing, warehousing, or storage facility or 
interest in real property is subject to the bona fide security interest of 
a party who could not have known in the exercise of reasonable dili-
gence tha t a violation would take place on the property; 
(ii) an interest in property may not be forfeited under this subsec-
tion if the holder of the interest did not know of the act which made 
the property subject to forfeiture, or did not willingly consent to the 
act. 
•'iiii urii ^remises are used in, producing, cultivating, or 
manufactu ^;., * ontrolled substances, a housing, warehousing, or 
storage facility or interest in real property may not be forfeited under 
this section unless cumulative sales of controlled substances on the 
[. , t-rtv within a two-month period total or exceed $1,000, or the 
street value of any controlled substances found on the premises at 
any given time totals or exceeds $1,000. A narcotics officer experi-
enced in controlled substances law enforcement may testify to estab-
lish the street value of the controlled substances for purposes of this 
subsection. 
(2) Property subject to forfeiture unde; * 
officer of this state upon process issued by a::) A: I IUJ . ,..^ ,., 
the property. However, seizure without process may be made wh* 
(a) the seizure is incident to an arrest or search under a search int 
or an inspection under an administrative inspection warrant; 
(b) the property subject to seizure has been the subject of a prior judg-
ment in favor of the state in a criminal injunction or forfeiture proceeding 
under this act; 
(c) the peace officer has probable , 
directly or indirectly dangerous to heaiti. JI saiei, , o. 
(d) the peace officer has probable cause to believe that the property \ ^ 
been used or intended to be used in violation of this act. 
(3) In the event of seizure under Subsection (2), proceedings under Subsec-
tion (4) shall be instituted promptly. 
CUiN'IROi LHIi Si IBM >\NI< 'lv, 58-3743 
(4) Property taken or detained under this section is not repleviable but is in 
custody of the law enforcement agency making the seizure, subject only to the 
orders and decrees of the court or the official having jurisdiction. When prop-
erty is seized under this act the appropriate person or agency ma 
(a) place the property under seal; 
(b) remove the property to a place designate: * - r.c warran1. 
under which it was seized; or 
(c) take custody of the property and remove * * • *u , -
tion for disposition in accordance with I 
(5) All substances listed in Schedule I that are possessed, transferred, dis-
tributed, or offered for distribution in violation of this act are contraband and 
shall be seized and summarily forfeited to the state. Similarly, all substances 
listed in Schedule I which are seized or come into the possession of the state 
are contraband and shall be summarily forfeited to the state if the owners are 
unknown. 
(6) All species of plants from which controlled substances in Schedules I 
and II are derived which have been planted or cultivated in violation of this 
act, or of which the owners or cultivators are unknown, or are wild growths, 
may be seized and summarily forfeited to the state. 
71 Failure, upon demand by the department or its authorized agent, of any 
•son in occupancy or in control of land or premises upon which species of 
nts are growing or being stored, to produce an appropriate license or proof 
:
'tj holder of a license, is authority for the seizure and forfeiture of 
8) When any property is forfeited under this act by a finding of the court 
that no person is entitled to recover the property, it shall be deposited in the 
custody of the Division of Finance. Disposition of all property is as follows: 
(a) The state may include in its complaint seeking forfeiture, a request 
that the seizing agency be awarded the property. Upon a finding that the 
seizing agency is able to use the forfeited property in the enforcement of 
controlled substances laws, the district court having jurisdiction over the 
case shall award the property to the seizing agency. The seizing agency 
shall pay to the prosecuting agency the legal costs incurred in filing and 
pursuing the forfeiture action. Property forfeited under this section may 
not be applied by the court to costs or fines assessed against any defen-
dant in the case. 
(b) The seizing agency, or if it makes no application, any state agency, 
bureau, county, or municipality, which demonstrates a need for specific 
property or classes of property subject to forfeiture shall be given the 
property for use in enforcement of controlled substances laws upon the 
payment of costs to the county attorney for legal costs for filing and 
pursuing the forfeiture and upon application for the property to the direc-
tor of the Division of Finance. The application shall clearly set forth the 
need for the property and the use to which the property will be put. 
(c) The director of the Division of Finance shall review all applications 
for property submitted under Subsection (8Kb) and, if the seizing agency 
makes no application, make a determination based on necessity and ad-
visability as to final disposition and shall notify the designated applicant 
or seizing agency, where no application is made, who may obtain the 
property upon payment of all costs to the appropriate department. The 
Division of Finance shall in turn reimburse the prosecuting agency or 
58-37-13
 PATI0NS ANII IWKSSIUNI, 
agencies for coeta of filing *n d P u r s u i n g t h e fo:rfeiture action, not to ex-
ceed the amount of the net proceeds received for the sale of the property, 
^ y Proceed* remaining after payment shall be returned to the seizing 
agency or agencies 
W> If no disposition is \w - "* ^pp-cation under Subsection 
(8)(a) or (b), thedirector of the Division of Finance shall dispose of the 
property by'public bidding or where deemed appropriate, by destruction. 
Proof of destruction shall be upon oath of two officers or employees of the 
department having charge of the property, and verified by the director of 
the department or his designated agent. 
(9) When any property is subject to forfeiture, a determination for forfeiture 
to the state shall be made as follows:: 
(a) A complaint verified on oath or affirmation shall be prepared I :»> the 
county attorney where the property was seized or is to be seized and filed 
in the district court. The complaint shall describe with reasonable partic-
ularity: 
(i) the property which is the subject matter of the proceeding; 
(ii) the date and place of seizure, if known; and 
(iii) the allegations which constitute a basis for forfeiture. 
(b) Upon filing the complaint, the clerk of the district court shall forth-
with issue a warrant for seizure of the property which is the subject 
matter of the action and deliver it to the sheriff for service, unless the 
property has previously been seized without a warrant, under Subsection 
58-37-13(2). 
(c) Notice of" the seizure and intended forfeiture shall be filed with the 
county clerk, and served together with a copy of the complaint, upon all 
persons known to the county attorney to have a claim, in the property by 
one of the following methods: 
(i) upon each claimant whose name and address is known, at the 
last known address of the cla.imi.aiit, or upon each o w nei whose right, 
title, or interest is of record in the Division of Motor Vehicles, by 
mailing a copy of the notice and. complaint by certified mail to the 
address given, upon, the records of the division, which service is 
deemed complete even though, the mail is refused or cannot be for-
warded; and 
(ii) upon all other claimants whose addresses are unknown, but 
who are believed to have an interest in the property, by one publica-
tion in a newspaper of general circulation — *u —»-•-• » >— *K« 
seizure was made. 
(d) Except under Subsection <8><c>. any ch
 3m 
shall file with the court a verified an:• » •>*• ~f • * .i v-
after service has been obtained. 
(e) When property is seized under this act, any interested person or 
claimant of the property, prior to being served with a complaint under 
this section, may file a petition, in the district court for release of his 
interest in the property. The petition shall specify the claimant's interest 
in the property and his right to have it released. A copy shall be served 
upon the county attorney in the county of the seizure, who shall answer 
the petition within 20 days. A petitioner need not answer a complaint of 
forfeiture. 
CONTROLLED SUBSTANCES 58-37-13 
(i) After 20 days following service of a complaint or petition for release, 
the court shall examine the record and if no answer is on file, the court 
shall allow the complainant or petitioner an opportunity to present evi-
dence in support of his claim and order forfeiture or release of the prop-
erty as the court determines. If the county attorney has not filed an 
answer to a petition for release and the court determines from the evi-
dence that the petitioner is not entitled to recovery of the property, it 
shall enter an order directing the county attorney to answer the petition 
within ten days. If no answer is filed within that period, the court shall 
order the release of the property to the petitioner entitled to receive it. 
(g) When an answer to a complaint or petition appears of record at the 
end of 20 days, the court shall set the matter for hearing within 20 days. 
At this hearing all interested parties may present evidence of their rights 
of release of the property following the state's evidence for forfeiture. The 
court shall determine by a preponderance of the evidence the issues in the 
case and order forfeiture or release of the property as it determines. 
(h) Proceedings of this section are independent of any other proceed-
ings, whether civil or criminal, under this act or the laws of this state. 
(i) When the court determines that claimants have no right in the 
property in whole or in part, it shall declare the property to be forfeited 
and direct it to be delivered to the custody of the Division of Finance The 
division shall dispose of the property under Subsection (8). 
(j) When the court determines that property, in whole or in part, is not 
subject to forfeiture, it shall order release of the property to the proper 
claimant. If the court determines that the property is subject to forfeiture 
and release in part, it shall order partial release and partial forfeiture. 
When the property cannot be divided for partial forfeiture and release, 
the court shall order it sold and the proceeds distributed: 
(i) first, proportionally among the legitimate claimants; 
(ii) second, to defray the costs of the action, including seizure, stor-
age of the property, legal costs of filing and pursuing the forfeiture, 
and costs of sale; and 
(iii) third, to the Division of Finance for the General Fund. 
(k) In a proceeding under this section where forfeiture is declared, in 
whole or in part, the court shall assess all costs of the forfeiture proceed-
ing, including seizure and storage of the property, against the individual 
or individuals whose conduct was the basis of the forfeiture, and may 
assess costs against any other claimant or claimants to the property as 
appropriate. 
I Iisto 1-3 : I , 1971 ch. 145, § U v *> » - n t , **!It--• 11\ e J u . ] '-^" '»• u r 1 >\? t h . - -* 
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APPENDIX C 
DRUG ABUSE PREVENTION ANP CONTI«IL 
(4) in any other exceptional or emergency i 
cumstance where time or opportunity to appiv 
for a warrant is lacking; or 
(5) in any other situations where a warrant is 
not constitutionally required 
Administrative inspection warrants; issui tin mc ;; 
execution; probable cause 
(d) Issuance and execution of administrative in 
spection warrants shall be as follows: 
(1) Any judge of the United States or of a State 
court of record, or any United States magistrate, 
may, within his territorial jurisdiction, and upon 
proper oath or affirmation showing probable cause, 
warrants for the purpose of conducting ad-
.:ive inspections authorized by this subchap-
ter or regulations thereunder, and seizures of prop-
erty appropriate to such inspections. For the pur-
poses of this section, the term "probable cause" 
means a valid public interest in the effective en-
forcement of this subchapter or regulations there-
>*~APr sufficient to justify administrative inspec-
r
 the area, premises, building, or convey-
-r contents thereof, in the circumstances 
,., v. ;• i in the application for the warrant. 
(2) A warrant shall issue only upon an affidavit 
of an officer or employee having knowledge of the 
facts alleged, sworn to before the judge or magis-
trate and establishing the grounds for issuing the 
warrant If the judge or magistrate is satisfied 
grounds for the application exist or that there 
/table cause to believe they exist, he shall 
i warrant identifying the area, premises, 
, ...iim,;, or conveyance to be inspected, the pur-
pose of such inspection, and, where appropriate, 
t ' ' - x - nee ted, if any. The 
v or types of proper-
ihe warrant shall be 
>n^rj ijnH*»r subsection 
he warrant 
snail „ "^  and the 
name of has 
been tak- . and 
the person to w directe 
area, premises, x 
for the purpose \ tte, 
shall direct the seizure of the ^ 
The warrant shall direct that it t 
normal business hours. It shall designate the 
judge or magistrate to whom it shall be returned. 
(3) A warrant issued pursuant to this section 
must be executed and returned within ten days of 
its date unless, upon a showing by the United 
States of a need therefor, the judge or magistrate 
allows additional time in the warrant. If property 
is seized pursuant to a warrant, the person execu-
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ting" the warrant shall give to the person from 
whom or from whose premises the property was 
taken a copy of the warrant and a receipt for the 
property taken or shall leave the copy and receipt 
at the place from which the property was taken. 
The return of the warrant shall be made promptly 
and shall be accompanied by a written inventory of 
any property taken. The inventory shall be made 
in the presence of the person executing the war-
rant and of the person from whose possession or 
premises the property was taken, if they are 
present, or in the presence of at least one credible 
person other than the person making such invento-
ry, and shall be verified by the person executing 
the warrant The judge or magistrate, upon re-
quest, shall deliver a copy of the inventory to the 
person from whom or from whose premises the 
property was taken a"d to the applicant for the 
warrant. 
(-4 T\- judtf or magistrate who has issued a 
wv *:<: .:nii-r thi- section shall attach to the war-
s • i y ^ tin* return and all papers filed in 
tl> rt*u ith and shall file them with the 
• ne district court of the United States for 
. , tal district * : ,f * • < inspection was 
i-:' i - " ;.- . . " .970, 84 Stat 
iVotuhlv -houid t>*- p a r ^ r r u • -
\ ode of Federal Regulation * 
.*.-:rative policies practices * * . • 
>l :;il6 01 et seq 
§ 
Subje< 
(a) The following sha ject to forfeiture to 
the United States and no property right shall exist 
in them: 
(1) All controlled substances which have been 
manufactured, distributed, dispensed, or ac-
quired in violation of this subchapter. 
(2) All raw materials, products, and equipment 
of any kind which are used, or intended for use, 
in manufacturing, compounding, processing, de-
livering; importing, or exporting any controlled 
substance in violation of this subchapter. 
(3) All property which is used, or intended for 
use, as a container for property described in 
paragraph (1), (2), or (9). 
(4) All conveyances, including aircraft, ve 
hides, or vessels, which are used, or are intended 
for use, to transport, or in any manner to facili 
tate the transportation, sale, receipt, possession, 
ilt, I N Title 21, U.S.C A 
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or concealment of property described in para-
graph (1), (2), or (9), except that— 
(A) no conveyance used by any person as a 
common carrier in the transaction of business 
as a common carrier shall be forfeited under 
the provisions of this section unless it shall 
appear that the owner or other person in 
charge of such conveyance was a consenting 
party or privy to a violation of this subchapter 
or subchapter II of this chapter; 
(B) no conveyance shall be forfeited under 
the provisions of this section by reason of any 
act or omission established by the owner there-
of to have been committed or omitted by any 
person other than such owner while such con-
veyance was unlawfully in the possession of a 
person other than the owner in violation of the 
criminal laws of the United States, or of any 
State; and 
(C) no conveyance shall be forfeited under 
this paragraph to the extent of an interest of 
an owner, by reason of any act or omission 
established by that owner to have been com-
mitted or omitted without the knowledge, con-
sent, or willful blindness of the owner. 
(5) All books, records, and research, including 
formulas, microfilm, tapes, and data which are 
used, or intended for use, in violation of this 
subchapter. 
(6) All moneys, negotiable instruments, securi-
ties, or other things of value furnished or intend-
ed to be furnished by any person in exchange for 
a controlled substance in violation of this sub-
chapter, all proceeds traceable to such an ex-
change, and all moneys, negotiable instruments, 
and securities used or intended to be used to 
facilitate any violation of this subchapter, except 
that no property shall be forfeited under this 
paragraph, to the extent of the interest of an 
owner, by reason of any act or omission estab-
lished by that owner to have been committed or 
omitted without the knowledge or consent of that 
owner. 
(7) All real property, including any right, title, 
and interest (including any leasehold interest) in 
the whole of any lot or tract of land and any 
appurtenances or improvements, which is used, 
or intended to be used, in any manner or part, to 
commit, or to facilitate the commission of, a 
violation of this title punishable by more than 
one year's imprisonment, except that no property 
shall be forfeited under this paragraph, to the 
extent of an interest of an owner, by reason of 
any act or omission established by that owner to 
have been committed or omitted without the 
knowledge or consent of that owner. 
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(8) All controlled substances which have been 
possessed in violation of this subchapter. 
(9) All listed chemicals, all drug manufactur-
ing equipment, all tableting machines, all encap-
sulating machines, and all gelatin capsules, 
which have been imported, exported, manufac-
tured, possessed, distributed, or intended to be 
distributed, imported, or exported, in violation of 
a felony provision of this subchapter or subchap-
ter II of this chapter. 
Seizure pursuant to Supplemental Rules for 
Certain Admiralty and Maritime Claims; 
issuance of warrant authorizing seizure 
(b) Any property subject to civil forfeiture to the 
United States under this subchapter may be seized 
by the Attorney General upon process issued pur-
suant to the Supplemental Rules for Certain Admi-
ralty and Maritime Claims by any district court of 
the United States having jurisdiction over the prop-
erty, except that seizure without such process may 
be made when— 
(1) the seizure is incident to an arrest or a 
search under a search warrant or an inspection 
under an administrative inspection warrant; 
(2) the property subject to seizure has been 
the subject of a prior judgment in favor of the 
United States in a criminal injunction or forfei-
ture proceeding under this subchapter; 
(3) the Attorney General has probable cause to 
believe that the property is directly or indirectly 
dangerous to health or safety; or 
(4) the Attorney General has probable cause to 
believe that the property is subject to civil forfei-
ture under this subchapter. 
In the event of seizure pursuant to paragraph (3) 
or (4) of this subsection, proceedings under subsec-
tion (d) of this section shall be instituted promptly. 
The Government may request the issuance of a 
warrant authorizing the seizure of property subject 
to forfeiture under this section in the same manner 
as provided for a search warrant under the Federal 
Rules of Criminal Procedure. 
Custody of Attorney General 
(c) Property taken or detained under this section 
shall not be repleviable, but shall be deemed to be 
in the custody of the Attorney General, subject 
only to the orders and decrees of the court or the 
official having jurisdiction thereof. Whenever 
property is seized under any of the provisions of 
this subchapter, the Attorney General may— 
(1) place the property under seal; 
(2) remove the property to a place designated 
by him; or 
Is, see Title 21, U.S.C.A. 
Ch. 13 DRUG ABUSE PREVENTION AND CONTROL 21 §881 
(3) require that the General Services Adminis-
tration take custody of the property and remove 
it, if practicable, to an appropriate location for 
disposition in accordance with law. 
Other laws and proceedings applicable 
(d) The provisions of law relating to the seizure, 
summary and judicial forfeiture, and condemnation 
of property for violation of the customs laws; the 
disposition of such property or the proceeds from 
the sale thereof; the remission or mitigation of 
such forfeitures; and the compromise of claims 
shall apply to seizures and forfeitures incurred, or 
alleged to have been incurred, under any of the 
provisions of this subchapter, insofar as applicable 
and not inconsistent with the provisions hereof; 
except that such duties as are imposed upon the 
customs officer or any other person with respect to 
the seizure and forfeiture of property under the 
customs laws shall be performed with respect to 
seizures and forfeitures of property under this 
subchapter by such officers, agents, or other per-
sons as may be authorized or designated for that 
purpose by the Attorney General, except to the 
extent that such duties arise from seizures and 
forfeitures effected by any customs officer. 
Disposition of forfeited property 
(e)(1) Whenever property is civilly or criminally 
forfeited under this subchapter the Attorney Gen-
eral may— 
(A) retain the property for official use or, in 
the manner provided with respect to transfers 
under section 1616a of Title 19, transfer the 
property to any Federal agency or to any State 
or local law enforcement agency which partici-
pated directly in the seizure or forfeiture of the 
property; 
(B) sell any forfeited property which is not 
required to be destroyed by law and which is not 
harmful to the public; 
(C) require that the General Services Adminis-
tration take custody of the property and dispose 
of it in accordance with law; 
(D) forward it to the Drug Enforcement Ad-
ministration for disposition (including delivery 
for medical or scientific use to any Federal or 
State agency under regulations of the Attorney 
General); or 
(E) transfer the forfeited personal property or 
the proceeds of the sale of any forfeited personal 
or real property to any foreign country which 
participated directly or indirectly in the seizure 
or forfeiture of the property, if such a transfer— 
(i) has been agreed to by the Secretary of 
State; 
(ii) is authorized in an international agree-
ment between the United States and the for-
eign country; and 
(iii) is made to a country which, if applicable, 
has been certified under section 2291(h) of 
Title 22. 
(2)(A) The proceeds from any sale under subpar-
agraph (B) of paragraph (1) and any moneys for-
feited under this title shall be used to pay— 
(i) all property expenses of the proceedings for 
forfeiture and sale including expenses of seizure, 
maintenance of custody, advertising, and court 
costs; and 
(ii) awards of up to $100,000 to any individual 
who provides original information which leads to 
the arrest and conviction of a person who kills or 
kidnaps a Federal drug law enforcement agent. 
Any award paid for information concerning the 
killing or kidnapping of a Federal drug law en-
forcement agent, as provided in clause (ii), shall be 
paid at the discretion of the Attorney General. 
(B) The Attorney General shall forward to the 
Treasurer of the United States for deposit in ac-
cordance with section 524(c) of Title 28, any 
amounts of such moneys and proceeds remaining 
after payment of the expenses provided in subpara-
graph (A) except that, with respect to forfeitures 
conducted by the Postal Service, the Postal Service 
shall deposit in the Postal Service Fund, under 
section 2003(b)(7) of Title 39, such moneys and 
proceeds. 
(3) The Attorney General shall assure that any 
property transferred to a State or local law en-
forcement agency under paragraph (1)(A)— 
(A) has a value that bears a reasonable rela-
tionship to the degree of direct participation of 
the State or local agency in the law enforcement 
effort resulting in the forfeiture, taking into 
account the total value of all property forfeited 
and the total law enforcement effort with respect 
to the violation of law on which the forfeiture is 
based; and 
(B) is not.so transferred to circumvent any 
requirement of State law that prohibits forfei-
ture or limits use or disposition of property for-
feited to State or local agencies. 
Forfeiture and destruction of schedule I 
or II substances 
(f)(1) All controlled substances in schedule I or II 
that are possessed, transferred, sold, or offered for 
sale in violation of the provisions of this subchapter 
shall be deemed contraband and seized and sum-
marily forfeited to the United States. Similarly, all 
substances in schedule I or II, which are seized or 
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come into the possession of the United States, the 
owners of which are unknown, shall be deemed 
contraband and summarily forfeited to the United 
States. 
(2) The Attorney General may direct the destruc-
tion of all controlled substances in schedule I or II 
seized for violation of this subchapter under such 
circumstances as the Attorney General may deem 
necessary. 
Plants 
(g)(1) All species of plants from which controlled 
substances in schedules I and II may be derived 
which have been planted or cultivated in violation 
of this subchapter, or of which the owners or 
cultivators are unknown, or which are wild 
growths, may be seized and summarily forfeited to 
the United States. 
(2) The failure, upon demand by the Attorney 
General or his duly authorized agent, of the person 
in occupancy or in control of land or premises upon 
which such species of plants are growing or being 
stored, to produce an appropriate registration, or 
proof that he is the holder thereof, shall constitute 
authority for the seizure and forfeiture. 
(3) The Attorney General, or his duly authorized 
agent, shall have authority to enter upon any lands, 
or into any dwelling pursuant to a search warrant, 
to cut, harvest, carry off, or destroy such plants. 
Vesting of title in United States 
(h) All right, title, and interest in property de-
scribed in subsection (a) of this section shall vest in 
the United States upon commission of the act giv-
ing rise to forfeiture under this section. 
Stay of civil forfeiture proceedings 
(i) The filing of an indictment or information 
alleging a violation of this subchapter or subchap-
ter II of this chapter, or a violation of State or local 
law that could have been charged under this sub-
chapter or subchapter II of this chapter, which is 
also related to a civil forfeiture proceeding under 
this section shall, upon motion of the United States 
and for good cause shown, stay the civil forfeiture 
proceeding. 
Venue 
0) In addition to the venue provided for in sec-
tion 1395 of Title 28 or any other provision of law, 
in the case of property of a defendant charged with 
a violation that is the basis for forfeiture 7)F~the 
property under this section, a proceeding for forfei-
ture under this section may be brought in the 
judicial district in which the defendant owning such 
property is found or in the judicial district in which 
the criminal prosecution is brought 
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Agreement between Attorney General and Postal 
Service for performance of functions 
(/) l The functions of the Attorney General un-
der this section shall be carried out by the Postal 
Service pursuant to such agreement as may be 
entered into between the Attorney General and the 
Postal Service. 
(Pub. L 91-513, Title II, § 511, Oct 27, 1970, 84 Stat 
1276; Pub. L. 95-633, Title III, § 301(a), Nov. 10, 1978, 92 
Stat. 3777; Pub. L. 96-132, § 14, Nov. 30, 1979, 93 Stat. 
1048; Pub.L. 98-473, Title II, §§ 306, 309, 518, Oct. 12, 
1984, 98 Stat. 2050, 2051, 2075; Pub. L. 99-570, Title I, 
§§ 1006(c), 1865, 1992, Oct. 27, 1986, 100 Stat. 3207-7, 
3207-54, 3207-60; Pub.L. 99-646, § 74, Nov. 10, 1986, 100 
Stat 3618; Pub.L. 100-690, Titles V, VI, §§ 5105, 6059, 
6074, 6075, 6077(a), (b), 6253, Nov. 18, 1988, 102 Stat. 
4301, 4320, 4323-4325, 4363.) 
1 So in original. 
EDITORIAL NOTES 
References in Text Subchapter II of this chapter, 
referred to in text, was in the original "title III", meaning 
Title III of Pub. L. 91-513, Oct 27, 1970, 84 Stat 1285. 
Part A of Title III compromises subchapter II of this 
chapter. For classification of Part B, consisting of sec-
tions 1101 to 1105 of Title III, see U.S.C.A. Tables vol-
ume. 
The criminal laws of the United States, referred to in 
subsec. (aX4MB), are classified generally to Title 18, U.S. 
C.A., Crimes and Criminal Procedure, set out ante. 
The Supplemental Rules for Certain Admiralty and 
Maritime Claims, referred to in subsec. (b), are set out in 
Title 28, U.S.C.A., Judiciary and Judicial Procedure, and 
Federal Rules of Civil Procedure pamphlet 
The Federal Rules of Criminal Procedure, referred to in 
subsec. (b), are in Title 18, U.S.C.A., set out ante. 
The customs laws, referred to in subsec. (d), are classi-
fied generally to Title 19, U.S.C.A., Customs Duties. 
Schedules I and II, referred to in subsecs. (f) and (g)(1), 
are set out in section 812(c) of this title. 
Codification. "Drug Enforcement Administration" 
was substituted for "Bureau of Narcotics and Dangerous 
Drugs" in subsec. (eX4) to conform to congressional in-
tent manifest in amendment of section 802(4) of this title 
by Pub. L 96-132, § 16(a), Nov. 30, 1979, 93 Stat 1049, 
now defining term "Drug Enforcement Administration" 
as used in this subchapter. 
Effective Date of 1988 Amendment Amendment by 
section 6059 of Pub.L 10O-690 effective 120 days after 
Nov. 18, 1988, see section 6061 of Pub.L 100-690, set out 
as a note under section 802 of this title. 
Section 6077(c) of Pub.L 10O-690 provided that "Sec-
tion 551(e)(3)(B) [probably means 511(e)(3)(B) ] of the Con-
trolled Substances Act, as enacted by subsection (a) [sub-
sec. (eK3KB) of this section], shall apply with respect to 
fiscal years beginning after September 30, 1989." 
Regulations for Expedited Administrative Forfeiture 
Procedures. Section 6079 of Pub.L 100-690 provided 
that 
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